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I.
INTRODUCTION
The increased globalization of markets and business organizations has presented U.S. employers and foreign nationals with a world of challenging issues, strategies, and options. This article will focus on the most common visa option that is available to foreign nationals who wish to work temporarily in the United States: The H-1B visa for professional workers.

It is important to note that while the H-1B is the most commonly used visa, it is far from the only one. There are many other business and employment related options and corresponding visa categories. Familiarity with the full-spectrum of the nonimmigrant business visa classifications is essential because the need to conduct business in the U.S. and to hire foreign nationals arises in many different contexts. It is important to have a good understanding of all of these statuses as certain individuals may meet the requirements for more than one visa category. However, one visa option will typically be better suited to an individual’s specific circumstances, and thus all options must be properly compared and assessed. Although there are limitations, H-1B status provides practical solutions in many situations.

II.
H-1B WORKERS IN SPECIALTY OCCUPATIONS
A.
General Considerations

U.S. employers that wish to employ foreign nationals in specialty occupations may file petitions with the INS seeking H-1B status.
  Current H-1B procedures require an employer filing with DOL attesting that the employer is paying the “prevailing wage” for the job and profession.
  The employer attestation must be certified by DOL (a process that can take up to two to four weeks in some jurisdictions despite a federal regulation that requires processing in seven business days).
  Once the H-1B petition is filed with the INS, a decision is typically issued in four to eight weeks, and the law permits employment in this classification for up to six years.

The key questions in determining eligibility for this visa classification include: (a) Does the position truly require someone in a specialty occupation? (b) Does the individual meet the requirements for the position? The INS will not automatically grant H-1B status to a foreign national who has a professional degree, especially if the duties do not appear commensurate with a professional-level position. This issue is often difficult with respect to computer programmer positions.

B.
Statutory Authority and a Note on “Dual Intent”

Statutory authority for the H-1B category is found generally at INA §§ 10l(a)(15)(H), and 214(g), (h) and (i). More specific references to the statutes and regulations are given below for each topic.

Most nonimmigrant visa categories require that individuals seeking entry to the United States have a residence abroad which they have no intention of abandoning, and overcome a presumption that they are intending immigrants. This presumption no longer exists for H-1B aliens who must, nevertheless, be entering temporarily. However, steps taken by them toward permanent residence are not, standing alone, considered to signify an abandonment of nonimmigrant status.
  This concept is often referred to as the doctrine of “dual intent.”

C.
The Specialty Occupation

“Specialty occupation” is defined in the statute as “an occupation that requires (a) theoretical and practical application of a body of highly specialized knowledge, and (b) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent) as a minimum for entry into the occupation in the United States.”
  This definition closely tracks the concept of an H-1 “profession” long developed by the INS in its decisions and regulations.

To qualify as a specialty occupation position under the INS regulations, one or more of the following criteria must be met:

1.
A bachelor’s or higher degree or its equivalent is normally the minimum entry requirement for the position;

2.
The degree requirement is common to the industry or, in the alternative, the position is so complex or unique that it can be performed only by an individual with a degree;

3.
The employer normally requires a degree or its equivalent for the position; or

4.
The nature of the specific duties is so specialized and complex that the knowledge required to perform the duties is usually associated with the attainment of a bachelor’s or higher degree.

The INS has held that certain occupations staffed with personnel having degrees in a variety of fields, or in such a general field as business administration, are not professions.
  However, in the business field, the INS has found that jobs in accounting, marketing, and finance are professional. Additionally, the INS has accepted occupations such as “advertising agency planner” to be a profession even though they may be filled by personnel drawn from different academic disciplines.

Educational requirements for an occupation sometimes change over time. Precedent decisions have later recognized as professions some occupations once viewed as lacking the need for a specific college degree.

D.
Qualifying for the Specialty Occupation

1.
Generally

To meet the requirements of performing in a specialty occupation, the beneficiary will need:

a.
Full state licensure, if that is required for practice in the state;

b.
Completion of a U.S. bachelor’s or higher degree (or its foreign equivalent) in the specific specialty as a minimum for entry into the occupation in the United States; or

c.
(i) Education, training, or experience in the specialty equivalent to the completion of such degree, and (ii) recognition of expertise in the specialty through progressively responsible positions directly related to the specialty.

2.
Licensure

The requirement that an H-1B beneficiary be licensed if required for practice of the particular specialty occupation is decades old.
  The beneficiary must possess the license or at least an interim permit, if available, so that immediately upon admission the beneficiary may engage fully in employment in the occupation.

A problem sometimes arises in determining whether the specific duties of a given H-1B position call for licensure. Subtle differences in job duties may determine the answer. The job of pharmacist, independently dispensing drugs per prescription in a pharmacy or hospital, typically requires a license in every State.
  Yet working as a pharmacist (or chemist) in the research laboratory of a large drug company probably does not require licensure. Nevertheless, the job is still a specialty occupation as it requires university training in pharmacology or chemistry. Similar examples may be found in other professions such as law, accounting, architecture, medicine and engineering.

If the licensed position is not in a “specialty occupation,” e.g., “electrician” or “barber,” the license does not provide H-1B eligibility. Rather, where the specialty occupation requires a license, that requirement must be satisfied. By its punctuation, INA § 214(i)(2) sets off the licensure requirement from the degree/experience (plus recognition) requirement.

3.
University Degree

As the university degree ordinarily defines the specialty occupation, it is also the usual means of qualifying for H-1B classification. The type and level of degree required will depend on the specialty occupation.

a.
Level

Some positions, such as research scientists, require advanced degrees.
  For others (even in the same occupation) a bachelor’s degree will suffice.

b.
Specialty

Whether a degree in the “specific specialty” is required is normally apparent for advanced degrees, which, by their nature, are usually specific; e.g., a master’s degree in economics. For most bachelor’s degrees, the “major” or “concentration” of the degree program usually serves as the specialty. Universities typically specify a certain number of credits (hour-units) in courses within a given field to satisfy the degree requirements for an academic “major.”
  Moreover, even though an individual may not have completed all requirements for a major in a formal sense, an aggregate of courses at the university level equivalent to a major in the appropriate field should meet the “specialty (or its equivalent)” requirement of the statute.

The degree can be awarded by an accredited U.S. college or university or it can be a foreign degree that is equivalent to a U.S. degree.
  The INS often will determine the equivalency of a degree earned at a prominent foreign university to a U.S. degree. However, a degree from a lesser-known foreign school should be evaluated by a competent, independent credentials evaluator to certify its United States degree equivalence.

4.
Equivalency

The statute permits a beneficiary to qualify for the specialty occupation based on his or her experience, provided there is a showing of recognition of the person’s expertise gained through “progressively responsible positions relating to the specialty.”
  Documentation, according to the House committee, could include “letters from peers and special honors recognition, or authorship of textbooks.”
 

The H-1B regulations permit a showing of equivalency through (i) an evaluation by a college official authorized to grant credit for training and/or experience in the specialty; (ii) the results of college-level equivalency examinations or special credit programs; or (iii) certification or registration from nationally recognized professional associations for the specialty.
  Equivalency also can be determined by the INS through application of the “three-for-one” rule (i.e., three years of specialized training and/or work experience can be substituted for each year of college-level training which the beneficiary lacks). Recognition of expertise in the specialty can be shown, for example, by testimonials of at least two recognized authorities in the specialty occupation, membership in a recognized association in the specialty occupation, or other methods
 

Although specialized training and/or work experience may wholly substitute for a bachelor’s degree, it may not for a position requiring a master’s degree, nor for a position requiring a doctorate degree. The regulations state that demonstrating equivalence to an advanced or master’s degree may only be accomplished by possessing a bachelor’s degree followed by at least five years of experience in the specialty.
  Further, if the specialty requires a doctorate, the alien must hold a doctorate degree or its foreign equivalent.

5.
Physicians

As amended by the Immigration Act of 1990 and the Miscellaneous and Technical Immigration and Naturalization Amendments of 1991, Pub. Law No. 102-232, 105 Stat. 1733 (hereinafter MTINA), the H-1B provisions no longer limit certain foreign-trained physicians to teaching or conducting research at a public or nonprofit institution or providing patient care incidental to such teaching or research. Physicians practicing medicine and providing primary patient care now fall within the general criteria for specialty occupations.

A foreign physician who wishes to engage primarily in patient care as an H-1B temporary worker is required (1) to pass the Federation Licensing Examination (FLEX) or its equivalent and (2) to establish competency in English by passing the Educational Commission for Foreign Medical Graduates’ English examination, or TOEFL. In the alternative, the alien can be a graduate of an accredited U.S. medical school.
  The Department of Health and Human Services (HHS) subsequently announced that two examinations are considered equivalent to the FLEX: (1) Steps 1, 2, and 3 of the United States Medical Licensing Examination (USMLE) and (2) Parts I, II, and III of the National Boards of Medical Examiners (NBME) certifying examinations.
  FLEX and NBME have been phased out, leaving the USMLE as the only examination designated by HHS. The exam requirements do not apply to a physician of national or international renown.

In addition to meeting the above statutory requirements, the prospective “patient care” H-1B physician must have (1) a license or other authorization to practice medicine where so required by the State; and (2) a full and unrestricted license to practice medicine in a foreign state or a degree from a U.S. or foreign medical school.
  Finally, as with all H-1B specialty occupation workers, a certified LCA must be secured, as described immediately below.

D.
Labor Condition Application

1.
Filing

An H-1B petitioning employer must file a Labor Condition Application (LCA) with the U.S. Department of Labor (DOL).
  The LCA (Form ETA 9035) must be certified by DOL before the H-1B petition may be filed with the INS.
  The DOL is charged with reviewing the application “only for completeness and obvious inaccuracies” and, where sufficient, shall provide the certification within seven working days of the filing of the application.
  A single LCA may be filed for multiple positions. However, each LCA is limited to one occupation with specified job duties, and must be filed with the DOL regional office having jurisdiction over the initial place of intended employment, if the H-1B worker is expected to work at various locations (in other DOL regional office jurisdictions).

2.
Employer Attestations

The primary purpose of the LCA is to prevent the hiring of “cheap” foreign professional workers. The employer must attest in the LCA that it is offering to the H-1B worker the higher of either (a) the “actual wage” the employer pays to other individuals similarly employed with similar experience and qualifications, or (b) the “prevailing wage” for that position in the geographical area of employment “based on the best information available.”
  Careful attention must be observed in the method the employer uses in determining both the prevailing wage and the actual wage; the employer must follow exactly the procedures set forth in the regulations.
  The employer also must affirm that the working conditions for the H-1B worker will not adversely affect the working conditions of other workers similarly employed; that there is no strike, lockout, or work stoppage in the course of a labor dispute; that the employer has given its employees notice of the filing of the LCA through posting or notice to a bargaining representative, if applicable; and that the employer has provided, or will provide, a copy of the LCA to the H-1B worker. The LCA must contain additional details, including the wage rate offered, prevailing wage, and specific source from which the prevailing wage rate stated has been determined.

3.
Posting

An employer is required to provide notice of the filing of the LCA to the collective bargaining representative, or if there is none, to post notices of filing the LCA (usually in the form of the LCA itself) at two conspicuous locations at each place of employment where H-1B nonimmigrants will be employed.
  In either case, the notice shall include the following information: that H-1B nonimmigrants are sought;
 the number of nonimmigrants the employer is seeking to employ; the occupational classification in which the H-IB nonimmigrants will be employed; the wage offered; the period of employment; and the location(s) at which the H-1B nonimmigrants will be employed.
  The notice must also include a specific statement explaining that complaints regarding the LCA can be filed with any office of the Wage and Hour Division of the U.S. Department of Labor. The notice must be of sufficient size and visibility and shall be posted in two or more conspicuous places, which would include, but not be limited to, locations in the immediate proximity of wage and hour notices or occupational safety and health notices.
  The notices must be posted on or within thirty days before the date the LCA is filed with the DOL and shall remain posted for a total of ten days. An employer who places H-1B nonimmigrants at a work site not contemplated at the time of filing the LCA, but which is within the area of intended employment listed on the LCA, may not be required to post a notice at the new worksite. This question was left unresolved after the NAM lawsuit.
  The employer also has the obligation to provide the H-I B nonimmigrant with a copy of the LCA certified by the DOL no later than the date the H-1B nonimmigrant reports to work.

4.
Change in Worksite

An employer may place H-1B nonimmigrants at a worksite within the area of employment not listed on the original LCA without filing a new LCA subject to certain restrictions.
  The employer must have satisfied all the requirements with regard to the worksite location listed in the original LCA. As with the original LCA, an employer cannot place H-1B nonimmigrants at any worksite where there is a strike or lockout in the course of a labor dispute in the same occupational classification as the H-1B nonimmigrants. If the employer places the H-1B nonimmigrants outside the area of employment listed on the LCA on a permanent basis, the employer should file a new LCA and therefore an amended I-129 Petition with the INS. If the move is temporary, or on a very short-term basis , as demonstrated by the indicia of employment, the employer need not file a new LCA or I-129 Petition.

5.
Public Disclosure

The employer must make available at its offices for public examination a copy of the LCA and necessary supporting documentation regarding the H-1B worker and other similarly situated employees,
  available at its office for public examination. The Secretary of Labor is to make available information concerning the filed applications, including wage rates.

6.
Challenge and Sanctions

The DOL has established a process for handling complaints concerning failure to meet the conditions of an LCA or of making misrepresentations.
  Sanctions include back pay, civil fines, and disqualification from INS approval of employment-based immigrant petitions or H, L, 0, and P nonimmigrant petitions.

E.
Procedures
For an alien to qualify as an H-1B Nonimmigrant Worker, Form I-129, Petition For a Nonimmigrant Worker, and an H Classification Supplement must be filed with the appropriate Service Center of the INS by a “United States employer.”

Upon the petitioner’s request, approval of the H petition is communicated by cable to a U.S. consulate abroad where the alien intends to seek the visa, or to an INS port of entry if no visa is required. However, at some U.S. consulates a visa may be issued, or admission granted to a visa-exempt individual, upon presentation of an INS Form I-797, Notice of Action, communicating the approval. The State Department has recently decided that a change in employer does not require a new visa to be obtained. To be readmitted to the United States, an H‑1B worker would need to present an original INS Form I-797 approval notice for the new employer and a passport which contains an unexpired H-1B visa issued in connection with the first employer’s H-1B petition.

Unless a reciprocity agreement requires that it be issued for a lesser period, the U.S. consulate should issue a visa that is valid as long as the underlying petition.
  Even if reciprocity limits the validity of the visa, an INS Inspector “shall admit the beneficiary…to the date until which the petition is valid."
 The INS Inspector will note the period of admission on Form I-94 (Arrival/Departure Record). The I-94 card, which is typically stapled into the passport, records the alien’s date and place of admission, visa status, and date of authorized stay. For H-1B workers, the I-94 Card is the document that demonstrates actual authorization to work in the United States. Upon admission to the United States in H-1B status, or upon a change of status within the United States, the alien is permitted to engage in the work specified in the petition.

1.
Extensions

Extension requests are considered upon the filing of Form 1-129 and H Supplement, accompanied by the petitioner’s statement showing that the basis for the classification continues to exist.
  For example, if the employer’s corresponding LCA is also about to expire, an extension of an H-1B petition will require the filing of a new LCA before the I-129 with the extension request can be filed with the INS.

If the extension request is submitted to the INS before the alien’s initial status expires, the alien is authorized to continue employment (with the same employer) while awaiting a decision from the INS.
  The denial of an H petition is appealable to the INS Administrative Appeals Unit
 (hereinafter AAU). However, the denial of a beneficiary’s extension of stay request is not appealable.

2.
Limit on Period of Authorized Admission

An alien is permitted to be in the U.S. in H-1B status for a total of six years. Initial admissions may be for a maximum of three years, with an extension of up to three years.
  H-1B petitions may be approved for the period of time requested by the petitioner, notwithstanding the validity period of the alien’s license.
  The petition or extension request must be accompanied by an LCA valid for the period of time sought.
  An alien is eligible for a new six-year period in H-1B status after living outside the United States for at least one year. There is no durational limitation on aliens whose H-1B presence is only intermittent or for no more than an aggregate of six months per year, or who commute to the United States to work.
  On the other hand, time spent in either H or L status is charged against the allowable time in the other status.

A proposed change in employers or a material change in employment necessitates the filing of a new or amended petition.

3.
Travel Costs Upon Dismissal During H-1B Period

If an H-1B nonimmigrant is dismissed before the end of the period of authorized stay, the employer is liable for the reasonable costs of return transportation of the beneficiary “abroad”, i.e., to the beneficiary’s last place of foreign residence.
  Any dismissal is covered, including one for cause. The only instance in which the employer is released from these costs is when the beneficiary voluntarily terminates employment.
  No penalty is specified, but when the employer fails to pay the required trip expenses, a complaint from the beneficiary asserting noncompliance may be considered by the INS in its adjudication of future nonimmigrant visa petitions filed by the employer.

4.
H-4 Dependents

Dependents of H-1B nonimmigrants may be admitted as H-4 nonimmigrants.
  H-4 dependents are ineligible for employment authorization.
  Although a separate petition on behalf of dependents need not be filed with INS, each dependent must submit to the U.S. consulate an individual Nonimmigrant Visa Application, Form OF-156, and should be prepared to prove the claimed family relationship. If the principal alien is applying for an H status through a change of status request to INS on Form 1-129, the dependent family members (if in the U.S.) must submit their requests to change their status to H-4 on Form I-539. A Form I-539 must also be submitted on behalf of family members when extending their H-4 status.
  The principal alien’s status is extended by request of the employer on Form I-129.

F.
Numerical Limitations and the American Competitiveness and Workforce Improvement Act

The INA imposes an upper limit on the number of nonimmigrants who may be issued visas or given status in the H-1B classifications. This limit was changed by the recently enacted American Competitiveness and Workforce Improvement Act (“ACWIA”).

Before the ACWIA, the law limited to 65,000 the number of aliens per year who may be given status in H-1B classification.
  All original petitions (not extensions) for principal beneficiaries are counted.
  According to INS Regulations, if and when the cap is reached, no backlog will form and new petitions will be rejected and returned until commencement of the next fiscal year.
  In fiscal year 1998, the INS reported that the 65,000 cap had been reached in May, about four months before the close of the fiscal year. Rather than rejecting and returning new petitions, the INS retained and adjudicated petitions where petitioners indicated on their Forms I-129 that they would prefer to have the petition considered by the INS for a commencement date of October 1, 1998.
  In such cases, INS approved eligible new petitions with a validity date not earlier than October 1, 1998, the first day of fiscal year 1999, when 65,000 H-1B visas were to be available again.

In response to reaching the cap so early in fiscal year 1998, there was an effort to pass legislation to increase the number of aliens per year who may be given status in H-1B classification. On October 21st, 1998, President Clinton signed the ACWIA into law with the Fiscal Year 1999 Omnibus Appropriations Bill. The ACWIA incorporates several new H-1B visa provisions, including an increase in the 65,000 cap. Some of the effects of the ACWIA are discussed below.

1.
ACWIA Increases the Numbers of H-1Bs.

The ACWIA increases the number of aliens per year who may be given status in H-1B classification. For the next two fiscal years (from now until September 30, 2000) the number goes up to 115,000. For the following fiscal year (from October 1, 2000 to September 30, 2001) the number goes down to 107,500. It reverts to 65,000 for the fiscal year beginning October 1, 2001.

2.
ACWIA Imposes an Additional Filing Fee

Beginning December 1, 1998 certain employers must pay an additional $500.00 processing fee for certain H-1B visa petitions. This fee is over and above the $110.00 INS filing fee (the INS filing fees went up on October 13, 1999). Employers may not impose this $500.00 cost on their employees. If they do, they face the possibility of a $1,000 fine.

Unless the employer is exempt, the $500 fee must be paid when the employer (1) files an initial H-1B petition seeking to employ an alien who is outside the United States or is present here in a different nonimmigrant status; (2) files a petition to extend the H-1B status of an employee for the first time; or (3) files a petition to employ an alien who is already employed in H-1B status by another employer. In other words, there is a maximum possible fee payment of $1000 per employer for each H-1B alien, even though several employers may in the aggregate end up paying more than $1000 in fees for a particular alien.

Most employers will be subject to the new $500 fee. There are some exemptions from the $500 fee for certain employers that are either non-profit organizations or educational institutions. Because of the many scenarios in which the additional fee is not required, the INS has devised a new form, Form I-129W, which is titled Petition for Nonimmigrant Filing Fee Exemption. The form will walk H-1B petitioners through the various exemptions to the new fee, to determine whether it is required with regard to a particular H-1B petition.

3.
ACWIA Imposes Additional Employment Conditions on Employers of H-1B Workers

Employers are prohibited from requiring H-1B employees to pay them a penalty for leaving the employer’s employ prior to a date agreed to by the employer and employee. The Department of Labor will determine whether or not a sum paid by an employee to the employer constitutes a “penalty”. Employers found to be in violation of this provision will be subject to a $1,000 fine, per employee.

Employers must pay H-1B employees the required wage for the full hours specified on the H-1B visa petition even if the employee is in a nonproductive status due to a decision by the employer, or based on the employee’s lack of a license. The employer must pay the required wage no later than 30 days after the nonimmigrant is admitted into the U.S. pursuant to the H-1B visa petition or 60 days after the nonimmigrant becomes eligible to work for the employer (after the H-1B visa petition on behalf of the nonimmigrant is approved.)

Employers must offer H-1B nonimmigrants benefits and eligibility for benefits on the same basis, and in accordance with the same criteria as are offered to U.S. workers. Violations will be treated by the Department of Labor as violations of the wage requirements.

4.
ACWIA Creates a New Category of Employers that are “ H-1B Dependent” and Places Additional Restrictions upon these Employers

H-1B dependent employers are defined as follows: those with between 1-25 employees in the U.S. who employ at least 7 H-1B workers; those with between 25-50 FTE employees in the U.S. who employ at least 12 H-1B workers; or those with more than 50 FTE employees in the U.S. where at least 15% of the employees are H-1B workers.

Effective upon the promulgation of regulations, “H-1B dependent” employers will be required to attest that they have taken good faith steps to recruit U.S. workers and that they have not displaced any U.S. worker (employed by them in a position similar to that of the H-1B worker) within the period 90 days before and 90 days after the filing of an H-1B visa petition. Attestations are not required in connection with H-1B visa petitions filed on behalf of persons with a Master’s or higher degree (or equivalent) or if the H-1B employee will be paid at least $60,000 per year. The sanctions discussed above are dramatically higher for H-1B dependent employers.

In addition to the changes discussed above, the INS has also changed the way it counts new H-1B visa approvals, giving itself more latitude to determine its course of action when the cap is reached in the future.
  The INS now distributes a quarterly report on H-1B usage to help determine whether the H-1B cap will be reached in a particular fiscal year. Despite the increase in H-1B visas as a result of the ACWIA, the INS reached the H-1B cap for Fiscal Year 1999 faster than ever before. H-1Bs were not available to many people who filed their petitions in April of 1999, five months before the end of the fiscal year! All indications point to the fact that the cap will be reached even faster in Fiscal Year 2000.
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� 20 CFR § 655.735(c).


� 59 Fed. Reg. 65, 646-80 (Dec. 20, 1994).


� INA § 212(n)(1), 8 USC § 1182(n)(1); 20 CFR § 655.760.


� 29 CFR §§ 507.805 et seq.


� INA § 212(n)(1)(C), (D), 8 USC 1182(n)(1)(C), (D); 29 CFR §§ 507.810, 507.855.


� 8 CFR § 214.2(h)(2)(i) (term defined at 8 CFR § 214.2(h)(4)(ii)).


� 74 Interpreter Releases 592-3 (Apr. 7, 1997), Feb. 12, 1997 letter from H. Edward Odom, Chief, Advisory Opinions Division of Department of State’s Directorate for Visa Services, to Martin L. Rothstein.


� See 9 FAM Appendix C.


� INS OI 214.2h(9).


� See 8 CFR § 214.2(h)(2)(i)(E).


� 8 CFR § 214.2(h)(15)(i).


� 8 CFR § 274a.12(b)(20). This INS regulation, in its current form, states that the alien may continue employment for 240 days. However, new INA § 212(a)(9)(B)(iv) states that a period of “unlawful presence” will commence 120 days after filing a timely extension or change of status application.


� 8 CFR § 214.2(h)(l2).


� 8 CFR § 214.2(h)(l0)(iii).


� INA § 214(g)(4), 8 USC § 1184(g)(4); 8 CFR § 214.2(h)(9)(iii)(B)(1), (h)(13)(iii)(A), (h)(15)(ii)(B)(1).


� 72 Interpreter Releases 1094 (Aug. 14, 1995).


� 8 CFR § 214.2(h)(15)(ii)(B)(1).


� 8 CFR § 214.2(h)(13)(iii)(A), (13)(v).


� Id.


� 8 CFR § 214.2(h)(2)(D), (E); 72 Interpreter Releases 578 (Nov. 20, 1995); and August 22, 1996 memorandum from T. Alexander Aleinikoff, INS Exec. Assoc. Commissioner, reproduced in 15 AILA Monthly Mailing 577 (Oct. 1996).


� INA § 214(c)(5), 8 USC § 1184(c)(5); 8 CFR § 214.2(h)(4)(iii)(E).


� 8 CFR § 214.2(h)(4)(iii)(E).


� Id.; 56 Fed. Reg. 61,111, 62, 113 (Dec. 2, 1991).


� See 22 CFR § 41.12.


� See 8 CFR § 214.2(h)(9)(iv).


� 8 CFR § 214.2(c).


� 8 CFR § 241.2(h)(15).


� INA § 214(g), 8 USC § 1184(g).


� INA § 214(g), 8 USC § 1184(g); 8 CFR § 214.2(h)(8).


� 8 CFR § 214.2(h)(8).


� 74 Interpreter Releases 1250 (Aug. 18, 1997).


� 62 Fed. Reg. 67,764 (Dec. 30, 1997).
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