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A.
Generally: Doing Business vs. Being Employed
B-1 business visitors may be admitted for the purpose of engaging in business, but not for the purpose of being employed. The practitioner must understand the statutory and regulatory background to confidently and thoroughly prepare clients to handle this distinction and the issues that may arise upon seeking a B-1 visa at a U.S. consulate or undergoing inspection at a U.S. port of entry.

B.
Statutory Authority
Under § 101(a)(15)(B) of the Immigration and Nationality Act of 1952
 (hereinafter INA or the Act), an individual eligible for B-1 status is defined as:

An alien (other than one coming for the purpose of study or performing skilled or unskilled labor or as a representative of foreign press, radio, film, or other foreign information media coming to engage in such vocations) having a residence in a foreign country, which he has no intention of abandoning and who is visiting the United States temporarily for business or temporarily for pleasure.

C.
Regulatory Authority
Under the interpreting regulation, an individual qualifies as a nonimmigrant visitor for business if he or she:

1.
Intends to leave the United States at the end of the temporary stay (consular officers may require a bond as additional assurance of the alien’s departure);

2.
Has permission to enter a foreign country at the end of the stay; and

3.
Has made adequate financial arrangements to carry out the purpose of the visit and then to depart the United States.

D.
Definition of “Business”
The term “business,” as used in INA § 101(a)(15)(B), refers to “conventions, conferences, consultations and other legitimate activities of a commercial or professional nature. It does not include local employment or labor for hire.”

E.
Factors Considered in Determining Applicant’s Eligibility for B-1 Visa Status
The Foreign Affairs Manual of the Department of State Provides Extensive Discussion of B-1 Eligibility and Activities.

1.
Policy Considerations

a.
U.S. policy is to facilitate and promote international travel and the free movement of all individuals to the United States for cultural, social, and economic purposes.

b.
Consular officers should expedite visitor visa processing where issuance is consistent with applicable law and the officer is satisfied that the individual has overcome the presumption of immigrant intent.

c.
Applicants expressing an intent to visit the United States to “make purchases” may be referred to an economic officer for a commercial invitation or interview.

2.
Basic Requirements
The applicant must intend to:

a.
Maintain a foreign residence;

b.
Enter the United States for a period of specifically limited duration; and

c.
Seek admission solely to engage in legitimate activities relating to business.

3.
Specific Criteria
To meet the basic requirements, the applicant should:

a.
Have made arrangements such that adequate funds are available to avoid his or her unlawful employment in the United States;

b.
If presenting assurances of financial support from sponsoring relatives or friends in the United States, show compelling ties that would lend credence to the sponsor’s undertaking;

c.
Present specific and realistic plans for the entire period of the contemplated visit;

d.
Establish with reasonable certainty that departure from the United States will take place upon completion of the temporary visit. The period of time projected for the visit must be consistent with its stated purpose;

e.
Not express the proposed period of stay in terms of remaining for the maximum period allowable by U.S. authorities;

f.
Demonstrate sufficient ties to home country, such as permanent employment, meaningful business or financial connections, close family ties, or other commitments that indicate a strong inducement to return abroad; and

g.
Show adequate provision for support of any dependents while the applicant is in the United States if the applicant is the family’s principal wage earner.

NOTE:
 The applicant’s prior immigration history is relevant to the consular officer’s decision whether to issue the requested visa.

4.
Other Considerations
a.
The above are guidelines only; the presence/absence of any particular factor is inconclusive regarding the applicant’s real intent. If the consular officer, after considering the above and other “pertinent factors,” remains unsatisfied as to the applicant’s intent to return abroad or to abide by the terms of the nonimmigrant status, a refusal is required. However, if the visa refusal can be overcome by submission of additional evidence, the applicant should be so informed.

b.
Doubtful cases cannot be resolved by the applicant’s offer to leave dependents abroad.

c.
“Mere suspicion” that an applicant may be induced to remain permanently in the United States is, in itself insufficient to warrant visa refusal if the applicant’s present intent is to return to a foreign residence.

d.
Since the assumption is that the applicant is entering the United States for legal purposes, a visa is to be denied when the consular officer has reason to believe or knows that the applicant will engage in unlawful criminal conduct.

e.
In distinguishing whether an honorarium constitutes remuneration or “incidental expenses” (room and board, travel, pocket money), the consular officer must consider the applicant’s standard of living versus the relative cost of living expenses in the United States.

f.
The Notes to 9 FAM § 41.121 discuss the grounds and procedures concerning refusals. For refusals based on the failure to overcome the presumption of immigrant intent, consular officers “should rely primarily on the interview itself and only minimally on the supporting documentation.”
 This places a premium on preparation for the interview.

F.
Permissible B-1 Business Activities
1.
General Provisions
An applicant for B-1 status should be engaged in business activities other than the performance of skilled or unskilled labor. A B-1 visa is not to be used for the purpose of obtaining or engaging in employment while in the U.S.
  An individual may enter the United States to:

a.
Engage in commercial transactions that do not involve gainful employment in the United States;

b.
Negotiate contracts;

c.
Consult with business associates;

d.
Litigate;

e.
Participate in scientific, educational, professional or business conventions, conferences, or seminars; or

f.
Undertake independent research.

2.
Individuals Permitted to Come to the United States in B-1 Status for Employment Purposes
Although normally excluded from entering the United States to perform skilled or unskilled labor, applicants may be issued B‑1 visas and admitted into the United States in valid B-1 status if they fall into one of the following categories:

a.
Various members of religious and charitable activities and participants in voluntary service programs;

b.
Members of boards of directors of United States corporations may enter the United States to attend a meeting of the board or to perform other functions derivative of board membership;

c.
Personal or domestic servants of United States citizens residing abroad or temporarily assigned to the United States;

d.
Personal or domestic servants of certain aliens in nonimmigrant status;

e.
Certain professional athletes; or

f.
Investors seeking investment in the United States which would qualify them for E-2 nonimmigrant classification, as long as they do not perform productive labor or actively participate in the management of the business prior to being granted E-2 status.

The above list is not exhaustive.

3.
Other Business Activities Classifiable as B-1

While the following categories generally may be classified under another nonimmigrant class, consular officers may issue B-1 visas to otherwise eligible applicants meeting the designated criteria:

a.
Commercial or industrial workers coming to the United States to install, service, or repair commercial or industrial equipment or machinery purchased from a company outside the United States, or to train U.S. workers to perform such services. However, in such cases, the contract of sale must specifically require the seller to provide such services or training, and the visa applicant must possess specialized knowledge essential to the seller’s contractual obligation to perform the services or training, and must receive no remuneration from a U.S. source;

b.
In the building or construction industry, only applicants coming to the United States for purposes of supervising or training other workers engaged in building or construction work may be classified B-1. Those who actually perform building or construction work, whether on-site or in-plant, are precluded from admission in B-1 status;
 and

c.
Applicants coming to the United States merely and exclusively to observe the conduct of business or other professional or vocational activity, provided they pay the expenses for their visit.

The above list is not exhaustive.

4.
B-1 In Lieu of H-1B or H-3
There are also certain circumstances in which applicants eligible for and normally classifiable in H-1B or H-3 status may more appropriately be issued B-1 visas.
  U.S. companies desiring to bring overseas workers to the United States on short notice, for brief periods of stay, to assist with important technical projects or to participate in a training program, have often utilized these B-1 classifications. The applicant cannot receive a salary or other remuneration from a U.S. source except for an expense allowance or reimbursement for incidental expenses.
  The State Department and INS have proposed, but never finalized, new criteria regarding the B-1 in lieu of H-1 provision.

G.
Admission Procedures

B-1 visitors may be admitted to the United States for not more than one year and may be granted extensions of temporary stay in increments of not more than six months each, with some exceptions for individuals doing missionary work.
  There is no statutory or regulatory outer limits on the length of time that a B-1 nonimmigrant may remain in the United States.
  B-1 visitors should carry with them for purposes of admission written documentation regarding the purpose and duration of their trip, their intention to depart, evidence of financial support while in the United States, and other documentation consistent with the considerations discussed above.

H.
Business Visitors Under The North American Free Trade Agreement (NAFTA)

Citizens of Canada and Mexico seeking temporary entry, who otherwise meet the existing requirements under INA § 101(a)(15)(B), including but not limited to requirements regarding the source of remuneration, will be admitted as business visitors under NAFTA.

1.
Admission Procedures

To gain admission, Canadians and Mexicans seeking status as business visitors should present proof of citizenship in the case of Canadian applicants, and valid entry documents such as a passport and visa or Mexican border crossing card in the case of Mexican applicants, a description of the purpose of entry; and evidence demonstrating that he or she is engaged in one of the occupations or professions set forth in Appendix 1603. A. 1 to Annex 1603 of NAFTA.
  Canadians and Mexicans engaged in an occupation or profession will not be precluded from temporary entry if such people otherwise meet the existing requirements for admission as prescribed by the Attorney General.
  However, there is no “B-1 in lieu of TN” nonimmigrant status for Canadians and Mexicans under NAFTA.

2.
Classifications

A business visitor is permitted to enter the United States pursuant to NAFTA if the purpose of the visit is in one of the following areas:

a.
Research and Design - Technical, scientific and statistical researchers.

b.
Growth, Manufacture, and Production - Harvester owner supervising a harvesting crew; purchasing and production management personnel.

c.
Marketing - Market researchers and analysts; trade fair and promotional personnel.

d.
Sales - Sales representatives and agents negotiating contracts; Buyers.

e.
Distribution - Transportation operators; customs brokers.

f.
After-Sales Service - Installers, repair and maintenance personnel, and supervisors, possessing specialized knowledge essential to the seller’s contractual obligations.

g.
General Service - Professionals, management, financial services, public relations and tourism personnel.
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